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 IN THE COURT OF ASSTT. SESSIONS JUDGE ::::::NALBARI 

 
 
 
 
Present :        Himakshi Thakuria Buragohain.            
  Asstt. Sessions Judge,  
            Nalbari. 
 
 
 

   SESSIONS CASE NO : 161/17 

 

 
       U/S 376 IPC              
     
 
    STATE OF ASSAM      
 
              - VS - 
 
                 Sanjay Das 

          ……..... Accused person. 
       
 
Committed by learned CJM, Nalbari, vide his order dated 20.11.2017 in 
connection with G.R. Case No. : 959/17 
 
 
 
 
APPEARANCE : 
 
Advocate for the prosecution : Mr. Mrigen Das, Learned Addl. PP. 

Advocate for the defence  : Md. Baharul Islam, Ld. Advocate. 

 
Date of Evidence   : 05.12.2017, 20.12.17, 17.01.18,  

       08.02.18, 26.02.18, 15.03.18 

Date of   Argument   : 26.03.2018 

Date of Judgment   : 31.03.2018 
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SESSIONS CASE NO : 161/17 

 
 

 J   U   D   G   M   E   N   T 
 

 

1.  The gist of the prosecution case in brief is that there had been a 

love-affair between the informant and the accused since many days. On 

25.06.17 at about 11 PM the accused with a promise to marry the informant 

took her to his house and had sexual intercourse in his bed room with her for 

about two hours and later left her in an isolated place in the village. Hence this 

case. 

 

2.  On receipt of the ejahar police registered a case as Belsor PS 

Case No.136/17 u/s 376 IPC and started investigation. After completion of 

investigation the I/O submitted charge sheet against the accused 376 IPC. 

Since the offence u/s 376 IPC is exclusively triable by the court of Sessions, 

the learned Chief Judicial Magistrate, Nalbari committed this case to the court 

of Hon'ble Sessions Judge, Nalbari. On receipt of the committal paper and GR 

Case Record, Hon'ble Sessions Judge, Nalbari started Sessions case against the 

accused and thereafter transferred this case to this court for disposal.  

 

3.  After hearing the learned counsels for both sides and on perusal 

of the case diary, charge was framed against the accused u/s 376 IPC. The 

charge so framed was read over and explained to the accused to which he 

pleaded not guilty and claimed to be tried. 

 

4.  During trial, prosecution side examined only 9 (Nine) witnesses 

including the informant and the victim to prove the charge against the 

accused. Accused was examined u/s 313 CrPC.  The statement of defence is 

recorded in a separate sheets. The defence case was of compete denial and 

the defence side has not adduced any defence evidence.  
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5.  POINTS FOR DETERMINATION 

 
 
   Whether the accused on 25.06.2017 at about 11 PM 

committed rape on victim Jonali Haloi in his house? 

 

          DISCUSSION DECISION AND REASONS THEREFOR: 

 
 
 
6.  In order to find out whether the accused had committed the 

offence of rape on the victim or not, let us go through the evidence of PW-2, 

Jonali Haloi who is the victim as well as the informant in this case. PW-1 stated 

that about 6 months ago at about 11 PM the accused came and took her on 

his bike to his residence and there he took her to his room, disrobed her and 

did bad act with her by kissing her and pressing her breasts. PW-2 alleged that 

he kept her in his room for 2 hours and thereafter dropped her on the road to 

their village. When PW-2 received a phone call from her family members and 

she told them that the accused dropped her on the way. According to PW-2, 

her brothers and uncle brought her from the road to their residence. PW-2 

stated that she reached home at 2:30 AM. 

 

7.  Now let us go through the evidence of PW-1, Ajit Haloi who is 

the father of the victim. PW-1 stated that his daughter used to reside with his 

aunt on the back side of his residence within the same compound. One night 

at about 12 AM his aunt came to his residence and called him. When PW-1 

came out she asked him if his daughter was present in his residence or not as 

his daughter was not in her residence. According to PW-1 they searched for his 

daughter everywhere but could not find her and her mobile phone was also 

switched off. However on that night itself at 02:00 AM they found his daughter 

near a Namghar far away from his residence. On being asked his daughter told 

him that the accused took her from a place near the residence of her aunt to 

his residence and committed bad act on her and after that dropped her near a 

Namghar. 
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8.  PW-7, Kiran Haloi who is the grandmother of the victim stated in 

her evidence that about 9 months back on the previous day of “Amoti” of the 

last “Ahar” as per Assames calendar at about 01:00 AM, the victim Jonali, went 

out to the urinal without informing her. When PW-7 woke up after sometime 

and did not find her on the bed, she immediately called her parents who 

resides in the same compound. When the parents of the victim came and PW-

7 told them that Jonali is not on her bed, they called her over phone but she 

did not receive the call. It appears from the evidence of PW-7 that after 

searching for her a lot along with the villagers, the father of the vicitm found 

her on a road in the village and thereafter brought her back to their house. 

Later Jonali told them that Sanjay had taken her to his house and again left 

her on the road.  

  

9.  Now if we go through the evidence of PW-1, PW-2 and PW-7 we 

find that only PW-1 and PW-2 had stated about the commission of sexual 

intercourse on PW-2 by the accused. PW-3 did not state about the commission 

of any illegal act done by the accused. In his cross examination PW-1 stated 

that three boys of their village namely Ratul Haloi, Sanjib Haloi and Bikash 

Haloi searched and found his daughter near the Namghar. PW-1 also stated 

that they came to know about the fact from his  daughter. Whereas PW-2 in 

her cross stated that she did not tell her brothers namely Sanjay and Ratul, her 

neighbor Bikash and her uncle about the facts of the incident. 

 

10.  Let us now find out what her brothers and uncle has deposed in 

their evidence as PW-3, PW-4 and PW-5. PW-3, Ratul Haloi who happens be 

the cousin of the victim stated in his evidence that on the day of occurrence at 

about 11:00 PM. The grandmother of Jonali informed that she was not present 

in her residence and that Jonali's brother came to his residence and informed 

PW-3 about it. Thereafter PW-3 came out from his residence and started 

searching for her. According to PW-3 they tried to contact her but she did not 

receive the call. It is revealed from the evidence of PW-3 that they asked one 

of Jonali's friend to give her a message and at about 02:10 AM Jonali gave a 

message to her friend that the accused Sanjay dropped her near Tengabari 
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Temple. Thereafter PW-3 along with Bikash and Sanjib Haloi went there and 

found her on the road near Tengabari Temple. They brought Jonali to her 

residence and when her parents asked her Jonali told them that the accused 

assured to marry her and took her to his residence at Piplibari and after 

physically harassing her for 2 hours, he dropped her near Tengabari Temple.  

  

11.  PW-4, Bikash Haloi, who was also present when Jonali was 

found. PW-4 stated that on the day of occurrence at about 11:30 PM there was 

hue and cry that the victim Jonali is missing from her residence and he being 

the neighbor came out and searched for her. At about 02:00 AM, PW-4 came 

to know that Jonali had informed someone over phone that the accused 

dropped her near Tengabari Mandir. Thereafter he along with Ratul Haloi, 

Mamoj Haloi and other persons brought the victim from there to her residence. 

On being asked the victim told that the accused took her to his residence with 

a promise to marry her and physically harassed her in his room. Then the 

parents of the accused did not allow her to stay in their residence for which 

Sanjay Das left her on the road. 

 

12.  Coming to the evidence of PW-5, Ramesh Haloi who is the uncle 

of the victim we find him stating that on 25-06-17 at about 11 PM he came to 

know from the neighbors that Jonali is missing from her residence. They 

searched Jonali in their village but could not find her. At about 2 PM, one of his 

nephew Sanjib Haloi received a phone call from Jonali wherein she stated that 

the accused had dropped her near a Nam Ghar. Then he along with Sanjay, 

Ratul, Bikash, and some other persons went to the Nam Ghar and saw her on 

the road near Tengabari Mandir. When they asked Jonali where she was during 

that time, Jonali replied that the accused called her over phone to his 

residence with a promise to marry her so she went to Sanjay's residence and 

there he rapped her and thereafter dropped her near the village Nam Ghar. 

According to PW-5, Jonali told them that the accused assured her that he 

would marry her and divorce his first wife so she went to his residence where 

the accused raped her.  
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13.  After going through the evidence of the PW-3 and PW-7 one 

thing which came to our notice is that when they called Jonali over phone, her 

phone was ringing but she did not receive the phone. PW-1 also stated that 

when they called her, her phone was switched off. It appears from the 

evidence of PW-3 that at about 02:10 AM Jonali gave a message to her friend 

that the accused Sanjay Das had dropped her near Tengabari Temple. PW-4 

also stated that at 2 AM he came to know that Jonali had informed someone 

over phone that the accused dropped her near Tengabari Temple. Whereas 

PW-2, the victim, stated in her evidence that after the accused dropped her 

she received the phone call made by her family members and then she told 

them that the accused dropped her on the way. PW-1 did not state anything  

about how they found the victim near the Namghar. Hence we find 

contradiction in the evidence of the PWs.  

  

14.  Now if we go back to the cross examination of PW-2 and PW-1 

the actual fact is revealed before us. PW-2 stated in her cross examination that 

the accused has a tin roof house and in the said house, accused lives with his 

family consisting of his parents, his elder brother and sister-in-law and his wife. 

It appears that younger brother and sister of the accused also stay together in 

the said residence. If so many people including the wife and daughter of the 

accused resides together under one tin roof house, along with the accused, 

how is it possible that the accused will continue have sexual intercourse with 

the victim forcefully for two hours, that too without the knowledge of any of 

his family members including his wife.  

  

15.  It is also revealed from the cross of PW-2 that for 8 years, she 

and the accused had love-affairs. In connection with this, mother and the aunt 

of the accused came to their residence with a proposal of her marriage with 

the accused, but her mother did not accept that proposal. Proposal was given 

about 5 years ago. At that time she told her parents that she want to marry 

the accused, but her parents did not agree. PW-2 also stated that at that time, 

the accused proposed her that he would marry her, but she did not accept that 

proposal. Thereafter, the accused married another girl socially and now he has 
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a daughter. PW-1 also stated that his daughter and the accused had love-affair. 

For this the accused's mother and his aunt came and gave a proposal fro 

marriage of his daughter with the accused but his wife did not accept the 

proposal. PW-5 and PW-7 also stated that they heard that the victim and the 

accused had love-affair. Therefore it is clear from the above statements that 

though the victim and the accused had love-affair, at present the accused is a 

married man and is also the father of daughter. 

  

16.  We again find PW-2 stating in her cross examination that on the 

day of occurrence she gave 10 messages to the accused over mobile phone. 

PW-2 also stated that the accused did not receive her call in spite of several 

call made by her, for which she got angry for not receiving her phone call. 

According to PW-2, the accused did not receive her phone call as he came to 

Nalbari. After returning from Nalbari, he received her messages and in return, 

he gave her a message. She also informed him through message that she 

wants to go to his house. After going through the cross of PW-2, the intention 

of PW-2 is exposed. It is revealed that PW-2 wanted to get married to the 

accused and in connection with that the family of the accused went to the 

house of the victim with a proposal for marriage. But the mother of the victim 

did not accept the proposal, for which the accused married another girl. Now 

that the accused married another girl, the same is not tolerated by the victim 

for which she wanted to meet the accused at any cost. This is admitted by PW-

2 herself when she stated that she got angry when the accused did not receive 

her call and that she told the accused that she wanted to go to his residence.  

 

17.  The situation which arouse after PW-2 went to the house of the 

accused is revealed from the cross of PW-3 and PW-4. PW-3 stated that the 

parents of the accused did not allow PW-2 to stay in their residence. PW-4 also 

stated that the victim told them that the parents of the accused did not allow 

her to stay in their residence and drove her out. PW-4 further stated that when 

they brought back Jonali to her residence then her parents refused to accept 

her and asked her to leave their residence. PW-3 also stated in his cross that 

when they brought Jonali from the road to her house, at first her parents 
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scolded her and did not allow her to enter into the house. PW-2 herself stated 

in her cross that her father did not allow her to enter into the house and asked 

her to either go with the accused or to lodge an Ejahar and it was only for this 

reason PW-2 had to lodge the Ejahar agaisnt the accused. This is also admitted 

by PW-1 himself. Hence the entire fact of the case is very clear before us as it 

is already revealed from the evidence of the PWs that it was not the accused 

who took away the victim or left the victim. But it was the victim alone who 

had gone to the house of the accused and came out when the family of the 

accused did not let her enter into the house.  

  

18.  Further, we find PW-1 stating in his cross that they did not go to 

the house of the accused even after recovery of his daughter and knowing 

about the fact from her. Had the accused would have really committed the 

offence of rape on the victim as alleged, the family of the victim and the 

people who had recovered her would have gone to the house of the accused 

to charge him. But in our case no such situation arouse as the fault was of the 

victim alone.  

  

19.  Finally, let us go through the evidence of PW-8, Dr. Dhritishree 

Barman. It appears from the cross of PW-8 that the victim was brought before 

her within 24 hours from the occurrence and on examination PW-8 did not find 

any sign of recent sexual activity on the victim.  

 

20.  In view of the above discussion, it will not be proper to held the 

accused guilty of the offence u/s 376 IPC as alleged in the Ejahar.  

 

    O   R   D   E   R 

 

21.  From the discussion made above, I find that the prosecution has 

miserably failed to prove the offence u/s 376 IPC against the accused. 

  Hence, the accused Sanjay Das is found not guilty and is 

acquitted from the charge of offence u/s 376 IPC. 

 The accused person is set free at his liberty forthwith. 
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  Bail bond furnished by the accused shall stand canceled after 

period of 6 months.  

  Given under my hand and seal of this court on this 31st day of 

March/2018  

               

                                    Asstt. Sessions Judge, 
                   Nalbari 
                                                                                   
Dictated & corrected by me    

  
 
 
Asstt. Sessions Judge, Nalbari 
 

    A  P  P  E  N  D  I  X 

 

 

(A) Prosecution witnesses: 

 PW 1 : Ajit Haloi, 

 PW 2 : Jonali Haloi (victim/informant) 

 PW 3 : Ratul Haloi 

 PW 4 : Bikash Haloi 

 PW 5 : Ramesh Haloi 

 PW 6 : Simanta Ahmed 

 PW 7 : Kiran Haloi 

 PW 8 : Dr. Dhritishree Barman 

 PW 9 : S.I. Jitendra Basumatary. 

 

(B) Prosecution exhibited documents :  

 Ext-1 : Ejahar, 

 Ext-1(1) : Signature of PW-2, 

 Ext-2 : Statement of the victim recorded u/s 164 CrPC, 

 Ext-2(1), 2(2) & 4(2) : Signatures of the victim, 

 Ext-3 : Seizure list, 

 Ext-3(1) : Signature of PW-9, 
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 Ext-4 : Medical Report, 

 Ext-4(1) : Signature of PW-8, 

 Ext-6 : Charge-sheet, 

 Ext-6(1) : Signature of PW-9, 

                   

(C)   Defence witnesses                    :  Nil. 

(D)   Defence exhibited document   :  Nil. 

 

 

 

                                                                       Asstt. Sessions Judge, 
                  Nalbari 


